Introduction
In the classic cartel, supposed competitors meet in the proverbial smoke-filled hotel room and agree to fix prices at supra-competitive levels. (For convenience, these will be referred to as monopoly prices, despite the fact that a cartel may not always agree on the same price as a single firm that controlled 100% of the market would charge.) Even though the "agreement" is unlikely to be legally binding on the parties (i.e., the agreement could not be enforced against one of the cartelists that began to "cheat" by offering lower prices), virtually all modern economies would treat such a cartel as unlawful under their national antitrust laws. For the United States, this negative attitude toward cartels is both long-standing (dating virtually to the passage of the Sherman Act in 1890) and harsh, with the potential not only for very large fines (in 2012, the Department of Justice sought a fine of $1 billion just for one of several participants in the LCD cartel -AU Optronics -and the court granted a fine of $500 million ) but also for incarceration for key individual participants (the DOJ asked for 10 year prison sentences for two individual executives of AUO and the court awarded three-year sentences).
1 And, of course, there is the very real possibility of follow-on private actions seeking damages that are automatically trebled. A recent report indicated that the total of the settlements reached thus far on behalf of U.S. consumers with members of the LCD cartel was $1.1 billion.
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Other jurisdictions have come more recently to treat cartels harshly, but prosecution of such cartels is now pursued vigorously on a global scale. Outside the U.S., the imposition of large fines is now commonplace, in part because, unlike the U.S., in many jurisdictions, such as the European Union, a fine is not regarded as a "criminal" penalty. The EU recently leveled a fine of and provide evidence implicating other members of the cartel. 6 Indeed, the frequency of new cartel discoveries that are reported around the world in various antitrust newsletters suggest that cartelists are almost tripping over themselves in a rush to be the first to confess.
Yet the suspicion remains that, despite the effectiveness of the leniency programs in encouraging confessions, there are still cartels (both domestic and international) that operate under a cloak of secrecy, and therefore governments must continue to use more conventional tools to seek them out and prosecute them. Sometimes these traditional investigatory tools will yield the confession or the hot documents that will make prosecution easy, but not always. So the question arises: in the absence of a video-taped cartel meeting, a cooperating participant, or incriminating documents, can a cartel be successfully prosecuted based primarily on "circumstantial" evidence?
However, it is not just a question of what kind of circumstantial evidence can be used to establish the existence of a hard-core cartel -that question might best be described in these circumstances as akin to an economic detective story. A more complicated substantive question underlies the effort to describe the type and quantity of the circumstantial evidence necessary to obtain a successful prosecution, namely, what precisely do we mean to include under the category of an illegal "agreement" or "conspiracy" or "concerted practice?"
The contract lawyer's reaction to such a question might be one of puzzlement as it why it is being asked. After all, every good contract lawyer is trained to identify when parties have reached an "agreement." But not so fast. The contract lawyer's assignment is to determine when the parties have reached an agreement that can be enforced in court against those who 6 Details of the Department of Justice's Antitrust Leniency Program are provided on the Antitrust Division's website at http://www.justice.gov/atr/public/criminal/leniency.html. Details of the EU Leniency Program can be found on the EU website at http://ec.europa.eu/competition/cartels/legislation/leniency_legislation.html.
attempt to violate its terms. But we already know that, in almost all jurisdictions, the "gardenvariety" cartel, as described above, does not produce a legally binding agreement. In almost any jurisdiction, any such "agreement" would be void and unenforceable as against public policy. So the cartels we are most interested in prosecuting are not cartels that have reached "agreement" in the technical legal sense. And if the antitrust "agreement" is different from and in some ways less than the contract lawyer's agreement, then we need to establish exactly what counts as an agreement or conspiracy or concerted practice (depending on the language of the relevant statute) in order to know how to prove its existence. In other words, to know how to establish the existence of an unlawful agreement under the antitrust laws, we must first develop a sense of what "counts" as an unlawful agreement and how far our concept of an unlawful agreement can depart from the contract lawyer's notion of a legally binding contract.
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The plan of this chapter is to begin by describing how the U.S. treats classic cartel behavior when proof of the existence of a cartel agreement is not an issue. Then we turn to the task of establishing the existence of an illegal agreement primarily or entirely through circumstantial evidence. This will quickly get us into the question of what constitutes an unlawful agreement under U.S. law and in particular, the recently renewed debate about whether classic oligopoly behavior can be prosecuted as an unlawful agreement. In the process, we will refer to how similar issues are dealt with in other jurisdictions, most notably the European Union.
Antitrust Treatment of "Hard-Core" Cartels
Section 1 of the Sherman Act prohibits every "contract, combination … or conspiracy, in restraint of trade or commerce…" It is rare for courts to assign separate meanings to the three categories of offense, and so the statute is usually paraphrased as prohibiting any "agreement" in restraint of trade. In the EU, Article 101 prohibits "all agreements between undertakings, decisions by associations of undertakings and concerted practices" which directly or indirectly fix prices. More than a century ago, U.S. courts determined that price-fixing, as represented by the classic cartel, belonged in the prohibited category, 8 and that such cartel agreements fixing prices could not be defended on the ground that they were "reasonable." 9 The phrase "illegal per se" was formally added to the antitrust lexicon involving price fixing in 1940, when the Supreme Court declared that "a combination formed for the purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se." 10 While the EU has not specifically adopted the "per se" designation for traditional price fixing, the practical effect is the same.
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With the per se rule firmly established for classic cartels, the Court turned its attention to questions of whether the rule would apply to all kinds of defendants in all kinds of circumstances. In Goldfarb the Court made it clear that the per se rule against price fixing applied to professions, such as lawyers, though in a famous footnote the Court decreed that other kinds of agreements that would merit per se treatment for traditional commercial entities, such as an agreement not to engage in certain kinds of advertising, for example, might be evaluated under the rule of reason if the restraint could be characterized as an ethical norm 8 United States v. Addyston Pipe & Steel Co., 85 F. 271, 293 (6th Cir. 1898 ), aff'd, 175 U.S. 211 (1899 . 9 The classic "reasonableness defense" had one or more of the following elements: a) the cartel does not have the power to impose unreasonable prices; b) the cartel had a reasonable purpose (i.e., a purpose other than to impose unreasonable prices); c) the actual prices agreed to were not unreasonable. S. 332, 348 (1982) . 14 Where a court finds in its "quick look" that the price fixing is not genuinely ancillary to the functioning of the joint venture, it essentially reverts to per se analysis. 15 The most interesting "relaxation" of the rule was by an appellate court which held that agreements on financial aid by Ivy League and other colleges were properly characterized as price fixing but should nevertheless be assessed under the rule of reason because the schools were non-profit entities without a profit-maximizing purpose. Moreover, the court directed the trial court (on remand) to take into account the social welfare justifications as a possible offset to the anticompetitive effect. The case then settled. United States v. Brown Univ., 5 F.3d 658, 678 (3d Cir. 1993 1992) . 19 The defendant has various opportunities to ask the judge to dismiss the case either before a jury has begun to deliberate or even after a jury has announced its verdict. While there are occasional permutations the basic scheme is as follows. After the complaint has been filed but before broad discovery has commenced (there may be some limited and finely tailored discovery on a specific issue), the defendant can move to dismiss the complaint. This kind of dismissal used to be quite rare in the absence of an incompetently drafted complaint, but in the wake of REV. 851 (2008) . Before the formal courtroom trial begins but after a lot of evidence in the form of documents and oral depositions has been amassed, a defendant can seek summary judgment on the grounds that there is no relevant dispute about the facts so that the only issues are legal. Once the courtroom trial has concluded, either just before the case is turned over to the jury or right after the jury has reached a verdict, the defendant can seek judgment as a matter of law (formerly called, respectively, a motion for directed verdict or a motion for judgment notwithstanding the verdict (JNOV)). Since juries do not publish opinions, virtually all of the significant "law" involving cartels and circumstantial evidence comes in response to one of these motions. 20 Interstate Circuit, Inc. v. United States, 306 U. S. 208 (1939) . 21 First-run theaters were a critical part of the movie business before the emergence of television advertising of newly released films. Today, the latest blockbuster-to-be is released simultaneously in many theaters in all major metropolitan areas, accompanied by massive television advertising to generate demand to see the film. But back before television, a film would be released very selectively -typically in only a single theater (the first-run theater) in most markets and demand would be created by word-ofmouth from those who saw the film in the first weeks or months. Only much later would it be released more widely. persuaded each of the eight major movie distributors, as a condition of being able to access
Interstate's first-run theaters, to impose onerous licensing terms on the second-run theaters that would result in their charging higher prices and otherwise limiting their competitiveness. At the time, it was not certain that the eight individual agreements, each involving Interstate and one distributor, would be found to be unlawful, so the Justice Department alleged that the eight distributors had agreed among themselves to go along with Interstate's demands and effectively increase prices to the second-run theaters. The case went to the Supreme Court primarily on the issue of whether there was evidence to support the trial court's conclusion that the eight had agreed among themselves.
The Court, in upholding the trial court's finding of a horizontal agreement, emphasized two related aspects of the emergence of the eight essentially identical agreements between
Interstate and each of the distributors. The first was that the new contracts represented a "radical departure" from the previous arrangements between Interstate and the distributors and the distributors and the second-run theaters. 22 Just like a buyer receiving eight sealed bids identical to the second decimal point, the Court was skeptical that this could have happened without the eight having been in communication (and "agreement") A case often paired in law school casebooks with Interstate Circuit is Theatre Enterprises because it demonstrates a situation in which parallel conduct has a perfectly innocent 24 A potentially complicating factor was the fact that Interstate had sent identical letters, containing its demands, to each of the eight distributors, and using the "cc:" designation, made each of the eight aware that its competitors were receiving the identical letter. This is a complicating factor because it might provide an alternative explanation for the parallel conduct by eliminating the coincidence and alleviating the risk at least to some extent. However, the letter proved not to be an obstacle to the Supreme Court's finding of an illegal agreement for two reasons. First, the actual terms of the contracts that eventually came into being differed in significant ways from those proposed in Interstate's letter, suggesting that there had to have been some discussions subsequent to the letter. Second, even if the letter provided a complete explanation for the "coincidence," the Court was prepared to find an unlawful conspiracy stemming from the letter itself. "It is elementary that an unlawful conspiracy may be and often is formed without simultaneous action or agreement on the part of the conspirators . . . . Acceptance by competitors, without previous agreement, of an invitation to participate in a plan, the necessary consequence of which, if carried out, is restraint of interstate commerce, is sufficient to establish an unlawful conspiracy under the Sherman Act. The Crest in favor of awarding its first-run films to one of the large theaters in downtown
Baltimore. The Crest claimed that the parallel conduct was best explained as the result of an agreement among the distributors. When the jury returned a verdict for the distributor defendants, The Crest sought a judgment notwithstanding the verdict, arguing that the trial judge should have directed a verdict for the plaintiff. Here the Court thought that the "coincidence" could easily be explained as the result of each distributor independently reaching the same conclusion; i.e., if it had to choose between licensing a downtown theater and one in suburban Baltimore, the downtown theater was the obvious choice regardless of what the other distributors decided. 27 Therefore, no prior agreement was needed to explain each distributors conduct. The "coincidence" was the result of each distributor independently reacting to the same basic market forces.
It would appear, therefore, that the framework is complete. There is widespread agreement that simply parallel conduct is not enough to permit an inference of agreement. While parallel conduct can be interdependent and the result of a prior agreement, it can also be rational, independent, "competitive" behavior. Each firm would behave the same way regardless of what it anticipated its competitors might do, and hence no prior agreement is required to explain the 27 Of course, each distributor may have expected the others to act similarly but that was not the result of any prior communication of agreement since each distributor would have rejected The Crest even if it knew that one or more of the others might not. Thus, "regardless" becomes a key word in the defense's dictionary. parallelism. The task, then, it might seem is simply to determine when parallel conduct is interdependent and when it is independent. The former suggests the presence of an agreement; the latter does not.
Oligopoly Complicates the Analysis/Proof
Unfortunately, parallel conduct that results from agreement on one hand and parallel independent (and "competitive") conduct on the other are not the only possibilities. Consider the now well-used example of the only two gas stations for miles around (i.e., a separate geographic "market") located right across the road from one another. Assume that, to this point, prices have been parallel (i.e., identical) but competitive, at $1 per gallon for "regular"
gas. 28 Call the two owners A and B, respectively. Owner A begins pondering whether his station can be made more profitable and consults an economist who, after doing some fancy econometric research (and charging appropriately), announces that she has good news. It turns out that market demand for gasoline is highly inelastic. If the market price were to double to $2, overall market demand would decrease by less than 50%, and hence overall revenues (and a fortiori profits) for the market as a whole (i.e., both stations) would increase.
But the advice comes with some bad news as well. If A increases price to $2, while B keeps its price at $1, B will get all the business, rendering B highly profitable, and driving A into bankruptcy. A, sensing the risk of increasing price in this situation, contemplates calling B and suggesting they agree to raise price together but is cautioned by his antitrust lawyer that this might mean a hefty fine and a long prison sentence. He is about to show the economist the door (without paying her bill) as having provided accurate but useless information. The economist saves the day, however, by asserting that, even though no direct communication between A and 28 The example is badly dated with respect to the price, but it keeps the numbers easier.
B would be allowed, she is quite certain that, if A initiates a price increase, B will follow promptly and they can continue "sharing" the market at a price of $2 and enjoy the supra-normal profits she originally predicted.
When asked how she can be so sure, she responds simply: If you increase price to $2, B will be that if he doesn't match A, A will know that almost immediately, and will react by reversing the price increase. B won't get that much business in the time it will take A to react, and the end result, therefore, is that both A and B are stuck at $1 for the foreseeable future. Therefore, of the only two realistic scenarios, B's matching A's price increase is clearly preferable for B.
The result then is that A increases price to $2 (which can be assumed to be the profitmaximizing market price, the exact price A and B would have agreed to had they met face-toface), B matches A's price, and the $2 price remains in effect indefinitely. The $2 price is parallel, From the consumer's perspective, the oligopoly price is just as bad as the cartel price. 30 Therefore, given that we have already determined that Section 1 of the Sherman Act does not require a legally binding contract to make up an "agreement," the natural question is whether the concept of agreement requirement can be stretched to include the pure oligopoly outcome.
The language of Interstate Circuit in referring to the letter might be called on here. A's initial posting of the $2 price would constitute the "invitation" and B's matching that price would constitute the "acceptance".
However, virtually all courts (and most commentators) that have considered the issue have concluded that "pure" oligopoly pricing does not violate Section 1 even when the result is supracompetitive prices. Typical of courts' analysis is the following passage by then-Judge Stephen Breyer:
Courts have noted that the Sherman Act prohibits agreements, and they have almost uniformly held, at least in the pricing area, that such individual pricing decisions (even when each firm rests its own decision upon its belief that competitors will do the same)
do not constitute an unlawful agreement under section 1 of the Sherman Act. That is not because such pricing is desirable (it is not), but because it is close to impossible to devise a judicially enforceable remedy for "interdependent" pricing. The European Court of Justice (EJC) has apparently reached the same conclusion. In 1993 the Court, in commenting on a series of parallel price increases, observed that, although the law prohibits collusion, it does not deprive firms of "the right to adapt themselves intelligently to the existing and anticipated conduct of their competitors." 32 And, even more directly, the Court said that "the parallelism of prices and the price trends may be satisfactorily explained by the oligopolistic tendencies of the market…"
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A partial but notable dissent from the above is from Judge Richard Posner, who, early in his career as an academic, advocated applying the Sherman Act to oligopoly pricing, and still believes that the language of the Act is broad enough to encompass such pricing (which he would call a "tacit agreement"). But apparently Judge Posner accepts the proposition that courts have not embraced this possibility (and will not). 34 More recently, Lewis Kaplow has sought to revive the debate, arguing that oligopoly pricing can and should be covered.
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However, assuming no change in the legal status of oligopoly pricing is imminent, a court presented with evidence of parallel behavior (especially pricing) must consider that there are three possible explanations: a) the conduct is parallel but independent and competitiveneither harm nor foul; b) the behavior is parallel, interdependent and non-competitive (e.g., prices are at supra-competitive levels), but the result solely of oligopolistic interdependenceharm but apparently no foul; c) the behavior is parallel, interdependent, non-competitive and 
Distinguishing Agreement from Oligopolistic Interdependence
While the coincidence/risk analysis identified in Interstate Circuit can still provide the framework on which any pattern of circumstantial evidence must be hung, the addition of oligopoly as a complete explanation for supra-competitive pricing complicates the process considerably.
Moreover, it is a very abstract and theoretical framework. Subsequent trial and appellate courts have tried to reduce the level of generality one notch by referring to "plus factors" and asserting that, in the absence of direct evidence of an agreement, plaintiffs must, in addition to establishing parallel conduct, identify certain "plus factors" that make the hypothesis of agreement more plausible that any competing hypothesis either parallel, but competitive conduct, of the kind found in Theatre Enterprises, or parallel non-competitive conduct that is the result solely of oligopolistic interdependence.
Unfortunately, although perhaps inevitably, there is no uniformity among courts on what can constitute a plus factor, but there are some commonalities. Perhaps the most common plus factor identified by courts is the structure of the industry. The idea is that certain industry structures are simply not conducive to successful coordination on price. If the industry is unconcentrated, the product is highly differentiated, demand is very elastic, the market is unconcentrated on the buying side, and there are few barriers to entry (other factors could be added as well), then even the most elaborate formal cartel is unlikely to be successful. 36 If collusion stands little or no chance of success, why would firms expose themselves to the severe penalties that would flow from detection and prosecution? (The fact that the cartel was unsuccessful would not immunize a cartel from criminal sanctions although it might diminish or eliminate the damages it would be liable for.)
However, while structural factors indicating that the industry is not susceptible to successful collusion may help to eliminate some price fixing claims, factors suggesting that the industry is susceptible to collusion may also be consistent with the possibility that the parallel prices (even if supra-competitive) could be the result of simple oligopolistic interdependence without any explicit agreement. As Judge Posner asserts in High Fructose, the plaintiffs "must present evidence that would enable a reasonable jury to reject the hypothesis that the defendants foreswore price competition without actually agreeing to do so." 37 Therefore we need to look at some of the other factors identified by courts.
Typical of the approach is the analysis in Blomkest, a case alleging an agreement on price among producers of potash (although it must be pointed out that the court is simply reacting to the list of plus factors provided by the plaintiff). The court refers to three plus factors identified by the plaintiff: (1) interfirm communications between the producers; (2) the producers' acts against self-interest; and (3) econometric models purporting to prove that prices would have been lower in the absence of collusion. 38 (Elsewhere the dissent also refers to the structural conditions of the industry as not being incompatible with collusion.
)
Considering the factors in reverse order, the third factor in Blomkest (econometric models), seems to be just another way of saying that prices were above the competitive level. If that is the case, such a plus factor serves to rule out the explanation of parallel, but competitive The second factor (producers' acts against self-interest) seems almost an oxymoron, since economists assume that firms always act in their own self-interest. What is meant, however, is that the producers' actions don't make sense unless we assume that there was an agreement in place. This comes close to simply restating the coincidence/risk framework of Interstate. The behavior is too much of a coincidence or too risky for each firm to undertake without some prior understanding that others would do the same. But this factor falls in the same category as the structural and economic evidence unless the plaintiff can make the case that the necessary "understanding" is not simply a tacit understanding deriving solely from oligopolistic interdependence. This is where Interstate Circuit provides a nice model. In upholding the trial court's finding of an (explicit) agreement, the Supreme Court determined in effect that the change in contracting was so radical and so risky (and differed from the initial proposal circulated by Interstate via the infamous letter) that simple oligopolistic interdependence could not explain it. There must have been some explicit communications.
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Turning back to price fixing cases, we can supplement our discussion of structural factors to make some good use of the concept of actions against self-interest. There may be some oligopoly situations where many of the structural conditions may be susceptible both to explicit 40 It is hard to say too much more about this factor because the court rejected the expert report that underlay the factor. It is conceivable (although unlikely in this case) that the plaintiff meant that prices were not only above the competitive level, but above the oligopoly level as well, assuming that the underlying oligopoly model predicts a price that is less than the monopoly or cartel price. This distinction will be discussed further when we get to "actions against self-interest." 41 Of course, as mentioned above, the Court also determined that if the letter were enough to explain the parallel actions of the defendants, the letter (as an invitation) followed by acceptance would constitute an unlawful conspiracy. collusion and to oligopolistic interdependence leading to supra-competitive prices, such as high concentration, inelastic demand, lack of concentration on the buying side, high barriers to entry, etc., but other structural factors may be more problematical. For example, if prices are not transparent (i.e., each competitor's prices cannot, in the normal course, be observed by other competitors), this makes both arriving at an initial consensus on price (through price leadership, for example) and monitoring adherence to any supra-competitive price very difficult without formal communication and explicit agreement. Therefore if we observe each firm charging supra-competitive prices, we might conclude that it would not be in any one firm's interest to have done so with some prior assurance that others would do the same, and that the structural conditions make it difficult/impossible for that assurance to have evolved simply from oligopolistic interdependence.
This provides a nice segue to the final plus factor identified in Blomkest (the first one listed by the court) -interfirm communications. 42 There was evidence that firms were engaged in the practice of price verification. This typically occurs when a customer reports to its usual supplier that a competing supplier has offered an unusually low price (in circumstances where actual sales prices are typically not a matter of public record). The usual supplier then contacts the competitor, reports the customer's assertion, and asks if the assertion is correct. The custom is for the competitor to be truthful in revealing whether the customer's assertion is accurate. The majority of the appellate panel had difficulty understanding how a discussion of past prices could possibly lead to any agreement as to prices to be charged in the future, in part perhaps 42 Some interfirm communications may be circumstantial evidence in the most fundamental sense; i.e., while we do not have a video recording of the actual cartel meeting, there is enough evidence of communication (in circumstances where there is no obvious legitimate reason for communications between or among executives) to suggest that the parties were in fact discussing the prices to be charged. This would be similar in kind to evidence that key executives were all staying at the same hotel at the same time without an obvious explanation such as a trade association meeting. The discussion in the text has a different focus.
because the majority thought that the essential function of any cartel is to achieve some kind of consensus on prices to be charged. If there are differences of opinion as to the correct "cartel price," these need to be worked out through some kind of direct communication.
The dissent, however, identified a second critical function of any cartel, viz., to monitor, detect, and discourage deviations from any consensus price. In that light, the price verification functions as a convenient tool. If a firm knows that its "cheating" will be detected (and presumably matched), there is less incentive to cheat in the first place. The fact that firms were engaged in price verification is taken as evidence that there must have been some underlying agreement on price, and that the verification served to support that agreement. Otherwise why would firms reveal sensitive information about their own transactions? If a firm really wanted to get more business away from its competitors by secretly offering discounts to customers, revealing its actual prices would throw away any advantage it might have helped to secure. Thus, these kinds of interfirm communications would be against the self-interest of the producers unless there was an agreement in place that firms would generally try to adhere to a supra-competitive price.
Facilitating Practices
Some courts have described practices such as interfirm communications "facilitating practices."
And in some of these cases, it is merely a label change. An example is then-Judge Sotomayor's opinion in Todd v. Exxon, which also involved an exchange of pricing information. The court describes information exchange "as an example of a facilitating practice that can help support an inference of a price-fixing agreement." 43 The basic claim is that there was an actual agreement (on price). The so-called facilitating practice is relevant as evidence of this underlying 43 Todd v. Exxon Corp., 275 F.3d 191, 198 (2d Cir. 2001) . . agreement in the sense that engaging in the practice would not make sense absent the underlying agreement.
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In other cases invoking the facilitating practices label, the approach seems to be somewhat different. Imagine the following scenario somewhat like the potash industry in Blomkest: an industry is oligopolistically structured and almost all the related structural factors are supportive either of a formal cartel or of supra-competitive prices achieved merely through oligopolistic interdependence. But there is one factor that stands in the way of success merely through oligopolistic interdependence. Suppose for example that one competitor's prices cannot be directly observed by another, but can be identified only (usually thought customer contacts)
after the passage of some time. This creates a risk for any firm seeking to implement a price increase. Because the initiator of the price increase knows that its price cannot be directly observed, it has little confidence (even if it was confident that others would want to follow) that rivals will be able follow it at least for some period of time, during which the initiator may stand to lose a lot of business.
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In response to the uncertainty, the firms may adopt practices that reduce it. The most obvious, and legally easiest to deal with, is where the firms agree to exchange certain information, such as the information about recent transactions described above as price verification, that allows competitors to determine whether rivals have been secretly engaged in price discounting. ORG. 113 (2000) . 45 The lack of price transparency also complicates the problem of cheating and that may have to be dealt with through other facilitating practices, such as most favored nations' clauses, as discussed below in the text following note 49.
agreement. An alternative approach is to attack the agreement to exchange information as an agreement that is unlawful because it leads to a substantial lessening of price competition without a formal agreement once the uncertainty about rivals' cooperation has been eliminated. Thus, the facilitating practice in effect becomes the violation. But what makes this approach work without clashing with the traditional hands-off approach to oligopolistic conduct is that there was an agreement to exchange the information or otherwise to engage in the window, the initiator simply withdraws the increase. Since the rivals know this will happen, they have every incentive to follow the increase without the need for any direct communication. So now, by plus factor we mean "oligopoly plus" in the sense that we do not believe that any direct communication was necessary for the oligopoly to achieve and sustain supra-competitive prices.
The facilitating practice (the advance public announcement) was sufficient to do the trick.
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If that is the explanation, the legal analysis changes. Instead of saying that the practice is circumstantial evidence of a traditional agreement, the argument is that the parallel supracompetitive prices, combined with the use of the facilitating practices, establish an illegal agreement (even if a tacit one). We do not believe (and are not trying to prove) that there was any formal hotel room conspiracy because we believe that the facilitating practices made such a meeting unnecessary. The legal question is whether a court that would reject pure oligopolistic interdependence as constituting an actionable agreement could nevertheless find that oligopolistic interdependence (intentionally) facilitated by certain specific practices forfeits the safe haven for pure oligopolistic interdependence (because now we have intentional, and therefore culpable, conduct).
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Advance public announcements of "proposed" price increases is perhaps the most commonly identified facilitating practice. Another prominent one, also featured in the Ethyl case, was providing customers with a most-favored-nations clause (MFN). This can be useful if one obstacle to achieving a supra-competitive price without any formal communication is each 48 As suggested supra note 46, I don't claim that simply the announcement will necessarily bring about a supra-competitive equilibrium without direct communication, but simply that it could, either singly or in conjunction with other facilitating practices. 49 If the practices were not initiated for the purposes of facilitating oligopolistic interdependence but come to have that effect, the analysis might be different. competitor's fear that another will secretly discount price below the "public" (supra-competitive price). This can trigger pre-emptive price cutting by firms who otherwise might be willing to enjoy the oligopolistic equilibrium. Therefore, each firm (or at least each of the major firms) may wish to find a way to convince its competitors that it will not be initiating a discount. The MFN clause promises each customer that, if another customer gets a discount, that customer will be guaranteed the same discount (perhaps even retroactively). 50 This in turn creates a disincentive for the firm to offer a price cut to a single customer to pick up some incremental business because the price cut must be passed on to other customers who might have been prepared to pay the "public" price. If the firm's rivals are aware that the form has an MFN, this might provide the needed assurance that permits a stable (non-collusive) supra-competitive oligopolistic equilibrium.
In all the above examples, it is assumed that there was no agreement to adopt the facilitating practices (even if rivals subsequently but independently) behave similarly. Therefore the possibility of focusing on an agreement to do so, either under Section 1 or Article 101, is not available. Hence the claim is that the use (without prior agreement) of a practice that facilitates a supra-competitive oligopolistic equilibrium, taken as a package, constitutes an unlawful agreement on price. Such an approach has neither been endorsed (nor rejected) by the U.S.
Supreme Court. Two of the most prominent efforts resulted in settlements prior to any litigated judgment. 51 The FTC's effort in Ethyl was rejected by the Court of Appeals for the Second Circuit, 50 There might also have to be some mechanism made available for customers to monitor a firm's pricing to be sure that no one else has received a better price. 
Conclusion
The trend towards convergence of substantive antitrust doctrine means that most jurisdictions now condemn agreements among competitors that fix prices. But that same convergence means that those same jurisdictions must wrestle with the problem of how to establish the existence of an agreement, especially in an oligopolistic industry where high prices could, at least in theory, be the result simply of oligopolistic interdependence. Do we condemn such interdependence? Do we ignore it and require an explicit agreement? Or is there some middle ground? This chapter has explored how the U.S. and, to a lesser extent, the EU, have approached the problem of dealing with a cartel when there is no hard evidence of an explicit agreement. The first option is to try to prove the existence of an explicit agreement through circumstantial evidence; a second is to relax somewhat the requirement that there be an explicit agreement. The effort to find the perfect solution continues.
52 See Ethyl, 729 F.2d at 128. Technically Ethyl did not involve an allegation of agreement since it was brought under Section 5 of the FTC Act, but the Second Circuit's opinion could create problems for the use of a facilitating practices theory under traditional Section 1 allegations. 53 In addition to the possibility that the practices had legitimate business justifications, as discussed supra note 51, the Court noted the existence of some non-trivial amount of discounting as well as non-price competition, so that there was not a complete elimination of competition. The Court also had doubts about whether, even if there was an absence of vigorous competition, how much of that could be attributed to the facilitating practices as opposed to the basic oligopolistic structure. 54 See In re Coordinated Pretrial Proceedings in Petroleum Products Litig., 906 F.2d 432, 446 (9th Cir. 1990 ) ("[a]lthough . . .mere proof of interdependent pricing, standing alone, may not serve as proof of an antitrust violation, we believe that the evidence concerning the purpose and effect of price announcements, when considered together with the evidence concerning the parallel pattern of price restorations, is sufficient to support a reasonable and permissible inference of an agreement, whether express or tacit, to raise or stabilize prices").
